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Arising out of Order-in-Original No GNR-STX-DEM-DC-02/2016 dated 29.02.2016 Issued by:
Deputy Commissioner, Central Excise, Din: Gandhinagar, A'bad-111.

314iaaaf / ,fart ar nm gi ua Name & Address of The Appellants/Respondents

M/s. Gujarat Security Guard Services

g 3r4ta sm?gr srigz at{ ft anfqa fr ,f@rant at sr@la Ra~Rua rra raar ?:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the

· following way :-
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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. The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) .arflt; =nzuf@raw at RR; 3rf@fr4 , 1994 #] err 86 (1) cfi" 3Wm 3l1l@
~ Pl ll +-I I a4), 1g94 Rua 9(1) oia«fa RefRa ntf y«.€} s a ufai st \iTT
hit vis rer Rh Gar # f@g 3r@a al n{ el sra #Raif #l uf afez
(i ya qr[a If &hf) 3ih er # fr vn zmznf@raw at ura4 fer &, ai k fa
1as~a a ?a a qr&ls # gr1a «~zl if@a a rue u ui hara #6t
'+-tiTr, 6lJTGl" c#l" '+-liTf 3it anun ·Tar uifn nu 5 "C'lrufur a & ai u; 100o/ - 1frx=r ~
6Tll1 I "Gl""ITT~ c#l" '+-tiTr, 6lJTGl" c#l" '+-tiTr 3ITT 'C'l1lTllT TfllT ~ ~ 5 "C'lruf <TT 50 "C'lruf clcfi "ITT 'ffi" ~
5000 /- 1frx=r ~ 6Tlfr I "GJ""ITT ~ c#l- '+-tiTr, 6lJTGl" c#l- '+-tiTr 3ITT 'C'l1lTllT TfllT ~ ~ 50 "C'lruf <TT
s uurar & azi nu; 10ooo/- 1frx=r ~ 6Tll1 I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the_Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)

, and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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; (iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994; shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

, 2. zaenrizitfera rarer yca arf@fr, 1 o 7 s #t if 1R or3pat - 1 i ifa Raffa fag 3GT 3re ga
em mTf@rant a 3ma atfu 6 6.50/- W cBT nr1ra zgca fea am @tr a1Rey

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. fr zcn, Ura z[ea vi hara 3rt4tr mruf@raw (arffafer) Ram1aat, 1982 if 'Effmr -qcf ~~ l=[]1'fffi
cm- flPl~tlm~ frrlii:rr cJfr 3T1x 'lfr eznr 3naff Raul Garr&

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section_ 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) z3rra ,frart7f@awraqr szi sra 3rrar ara z avg Raatfea gt at fr far az srca# 1o%
.!) .!) .!)

mrarar 1R' 3ITT"~ t"crn c;u-s Rta 1R.a ~ C1Gf~ t- 10% mrarar 1R" cfi'I'~~~ I
.!) .!)

(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."
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ORDER-IN-APPEAL

M/s Gujarat Security Guard Services, 2, Shankar Estate, Ground Floor, Near

Gyatri Temple, Highway, Mehsana (hereinafter referred to as 'the appellant') has

preferred the present appeal being aggrieved by the Order-in-original No.GNR-STX

DEM-DC-02/2016 DATED 29/02/2016 (hereinafter referred to as 'the impugned order')

passed by the Deputy Commissioner, Service Tax Division, Gandhinagar (hereinafter

referred to as 'the adjudicating authority')

portion of the gross payment amount. From the scrutiny of seized records and the

statements of Shri Rameshbhai Nathubhai Chaudhary, proprietor of the appellant and

statement of Shri Kushalsingh Muraliram Rana, Assistant Personnel and Administrative

Officer, Security section, O.N.G.C., Mehsana, recorded during the course of

investigation, it appeared that during the period of 1999-00 to 2003-04 (up to

December-2003), the appellant had failed to declare the correct value of services as

collected from the clients in its S.T-3 returns filed under Section 70 of the said Act,

resulting in such value escaping assessment. By suppressing the correct value of the.

taxable service and the correct amount realized towards taxable services provided to its

clients, it appeared that the appellant had evaded payment of Service Tax to the tune of

Rs.40,07,737/-.During the course of investigation, the appellant had willingly paid

Rs.6,00,000/- towards part payment in respect of its Service Tax liability.

2. Briefly stated, the facts of the case are that the appellant was holding Service

Tax registration for Security Agency as defined under Section 65(94) of Finance Act

1994 w.e.f. 14/10/1998 and was providing security services to various clients like Mis

O.N.G.C., MIs G.E.B. etc., which is a taxable service as defined under Section 65

(105)(w) of Finance Act, 1994 (hereinafter referred to as 'the said Act'). On the basis of

intelligence, the officers of D.G.C.E.I., AZU searched the premises of the appellant on

08/03/2004 and observed that the appellant had entered into agreements with various

0 clients for providing security services and was raising monthly bills for the services

provided to such clients. The client companies, after verification of such bills, were

making payment through cheque after deducting T.D.S. under the provisions of the

Income Tax Act. It appeared that the TDS deducted was not admissible for deduction

from the taxable value as per the provisions of Section 67 of the said Act which

stipulates that "The value of any taxable service shall be the gross amount charged by

the service provider of such service rendered by him". The explanation provided below

this section makes it clear that for the purpose of Service Tax, no deduction is allowed

on any account from the gross amount charged by the security agency. Also as per

Board ·Circular No.B11/3/98-TRU dated 07/10/1998, it appeared that no statutory

deduction towards EPF, ESI, contribution towards labour welfare etc is permitted.

Hence it appeared that the appellant was liable to pay Service Tax also on the TDS0



5. In the impugned order, the adjudicating authority after considering the

O
3

0

-
decide afresh after considering the documents and submissions of the appellant, who

undertook to appear before the adjudicating authority within two months from the date of

receipt of the CESTAT order.
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D.G.C.E.I., Zonal Unit, Ahmedabad demanding Service Tax amount of Rs.40,07,737/

under the provisions of Section 73(1)(a) of the Finance Act, 1994 by invoking extended

period of 5 years from the date of filing of S.T.-3 returns; proposing to appropriate

Rs.6,00,000/- paid by the appellant under the provisions of Section 68 and Section

73(1) of the said Act; demanding interest under Section 75 of the said Act and

proposing to impose penalty on the appellant under Section 76 and Section 78 of the

said Act. This SCN was adjudicated by Assistant Commissioner, Central Excise,

Division-I, Mehsana vide O.1.O.No.01/ST/AC-MEH.I/2005-06 dated 26/05/2005

confirming the demand of Rs.40,07,737/- under Section 73(1)(a) read with Section 66 &

67 of the said Act by invoking extended period; appropriating the Service Tax payment

of Rs.6,00,000/- under the provisions of Section 68 and Section 73(1) of the said Act;

ordering recovery of interest under Section 75 of the said Act; imposing penalty of

Rs.5,00,000/- on the appellant under Section 76 of the said Act and imposing penalty of

Rs.40,07,737/- on the appellant for suppressing correct value of taxable services under

Section 78 of the said Act. The appellant preferred an appeal against this 0.1.0. before

Commissioner (Appeals-Ill), who vide O.I.A. No. 12 /2006 dated 27/02/2006, rejected

the appeal.

4. The appellant preferred appeal No.ST/135/2006 before CESTAT, WZB,

Ahmedabad against O.1.A. No. 12/2006 dated 27/02/2006, which was disposed vide

CESTAT Order No. A/11581/2015 dated 29/10/2015 remanding back

O.I.O.No.01/ST/AC-MEH.I/2005-06 dated 26/05/2005 to the adjudicating authority to

submissions made by the appellant has confirmed the demand of Rs.40,07}37/- under

Section 73(2) read with Section 66 & Section 67 of the said Act by invoking extended

period. The amount of Rs.16,00,000/- paid by appellant has been appropriated under

the provisions of Section 73(1) of the said Act. The recovery of interest has been

confirmed under Section 75 of the said Act. A penalty of Rs.200/- per day or at the rate

of two per cent per month, whichever is higher, starting with the first day after the due

date till the date of actual payment of the outstanding amount of Service Tax, as

prevailing at the relevant time, has been imposed under Section 76 of the said Act and

a penalty of Rs.40,07,737/- has been imposed on the appellant under Section 78 of the

said Act for suppressing correct value of taxable services.

6. The appellant has filed the present appeal invoking .tb.EtJollowing grounds of
e ..,_r,

appeal: sj%
• _·, l _;..~·.-...---. • .. ,)/_'.'/ :~"),

/ Ar
1) The impugned order passed by the adjudicating,, authority, in remand

proceedings, is in gross violations of the orders ~f:'.~t~~~ynal, as also in i
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complete disregards of the basic legal position as settled by several precedents

to date and is thus grossly illegal besides causing unnecessary and unwarranted

protracted litigations in this issue and multiplicity of proceedings.

2) The finding of the adjudicating authority, on the first issue about actual gross

receipts is based on complete misreading and misinterpretation, in as much as,

clear data submitted by the appellant along with balance sheets of the relevant

year, which consisted of actual billed amount and the total receipts against the

same, after deducting the entire reimbursable expenses available to them was

completely misapplied and the findings are de hors the actual and correct legal

position. The actual receipts as shown in column 4 of the table under paragraph

17.3.2.3 of the impugned order was the amount in fact received by the appellant,

which is not considered at all. On this ground alone the impugned order deserves

to be quashed and set aside. The balance sheets and the working of the data

base thereupon supplied to the adjudicating authority as per the order of the

Hon'ble Tribunal clearly showed that the amounts of the basic salary paid to the

security guards and their statutory deductions of provident fund, employees state

insurance contribution and statutory bonus and such other expenses under

various Labour legislations, which under legal and contractual obligations were to

be reimbursed for and on behalf of the service recipient in this case were clearly

· deductible from the computation of Service tax liability. The adjudicating authority

had erred in not understanding the basic fact tliat firstly the security guards were

never the staff or employees of the appellant but were contract labour or

contracted employees supplied by differed institutions and organizations whose

basic payment was clearly enumerated in the contract, which though payable by

the appellant, were clearly to be reimbursed by the principal ONGC under legal

and contractual obligation.

3) As regards the findings in paragraph 17.4.3.1 that no abatement can be granted

in respect of reimbursable expenses, though incurred under legal and contractual

obligations as per the statutory levies in view of board's clarification and Circular

issued on 07/10/1998, it is settled legal position that no circular_ or clarification

can override the settled law or statutory provisions. The same has also been

misapplied and misinterpreted by the adjudicating authority since it was clearly

proved in these cases that these expenses were admittedly incurred for and on

behalf of the service recipient under strict legal obligations.

4) The findings contained in paragraphs 17.5 & 17.6 seeking to suggest that there

are several judgments in favour of Revenue that Service Tax is payable on gross

amount charged by Security Agency is not at all applicable in this case since the

period in dispute in this case is from 1999 to January-2004 covered by the

statutory provisions of the said Act, mainly Section 65 of the said Act whereby

Service Tax liability during this period was on 'Gr9s$;Receipts' only and not on

'gross charged amount'. ./ff<;,fi ·_ \
4o2.e
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5) The finding contained I paragraph 17.7 of the impugned order that the appellant

was charging and collecting Service Tax on the gross amount charged in the bill

and had collected Service Tax from their clients and not on the net amount is

also clearly contrary to the record and in ignorance of the clear submission that

firstly the Service Tax is not entirely collected from MIs ONGC, in this case, since

they were in continuous litigation and arbitration, which covered the issues of

Service Tax and its non-payment to the appellant by MIs ONGC. The finding in·

paragraph 17.8 .. 3 of the adjudicating authority that M/s ONGC, Mehsana had no

amount due to the appellant in view of their letter- dated 12/03/3015 is absolutely

contrary to the records sicne it is an admitted legal position that under both their

contracts during the relevant time with ONGC, the appellant was in litigation

regarding on-receipt of payments of several amounts, besides their Service Tax

liability also.
6) The adjudicating authority had also committed clear legal fallacy in his findings in

paragraph 17.9, de hors, the settled legal position that as per CBEC clarification,

Service Tax was payable by the appellant on the gross amount charged by them

without deducting the legal and statutory expenses of payment of wages, PF

contribution, other Labour contributions etc and the same has to be included in

the gross assessable value for the purpose of computation Service Tax liability of

the appellant during the period 1999 to January-2004. The adjudicating authority

had misinterpreted the legal position and misread judicial pronouncements and

had reconfirmed the demand, interest and penalties as per the SCN and earlier

orders in contempt and gross violation of the Tribunal orders. The appellant had

duly deposited the payable amount of tax which was already more than the pre

deposit requirement of 7.5% of the impugned demand in accordance with

Section 35F of the Central Excise Act as made applicable to Service Tax.

7. Personal hearing in the matter was held on 17/01/2017. Shri Hirak Ganguly,

Advocate appeared for personal hearing on .behalf of the appellants. The learned

Advocate reiterated the ground of appeal and submitted the following case laws:

a) SRI BHAGAVATHY TADERS vs COMMISSIONER OF CENTRAL EXCISE,
COCHIN - 2011 (24) S.T.R. 290 9Ti.-LB).

b) INTERCONTINENTAL CONSULTANTS & TECHNOCRATS PVT. LTD. vs
UNION OF INDIA - 2013 (29) S.T.R. 9 (Del.).

c) COMMISSIONER OF SERVICE TAX, CHENNAI vs SANGAMITRA
SERVICES AGENCY - 2014 (33) .T.R. 137 (Mad.)

0

0

I

l

is.
e) RELIANCE INDUSTRIES LTD. vs COMMISSIONEROF.CENTRAL EXCISE,

RAJKOT - 2008 (12) S.T.R. 346 (Ti.-Ahmid):; ? }i#±

.±
±.9

d) BLOSSOM INDUSTRIES LIMITED vs COMMISSIONER OF CENTRAL
EXCISE, CUSTOMS & SERVICE TAX, DAMAN - 2016 (41) S.T.R. 872 (Tri.
-Ahmd.).
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8. I have gone through the facts of the case and submissions made in the appeal

memorandum. The impugned order has been passed by the adjudicating authority in

compliance with Order No. A/11581/2015 dated 29/10/2015 passed by CESTAT, WZB,

Ahmedabad, remanding back the case to the original authority for fresh decision as it

appeared that the reimbursement expenses including salaries and other expenses had

been included in the taxable value for Security Agency Service, which is contrary to

provisions of law and the decision of the Tribunal.

9. The matter was investigated by officers of D.G.C.E.I. and SCN was issued on the

basis that the deduction of TDS from the value for assessment of Service Tax was not

proper and by making such deduction the appellant had suppressed the value and

. evaded payment of Service Tax. In the de novo proceedings, the adjudicating authority

has confirmed the original demand of Rs.40,07,737/- by invoking extended period;

appropriated an amount of Rs16,00,000/- paid by the appellant; confirmed recovery of

interest and imposed penalties on the appellant under Section 76 and Section 78 of the

said Act.

10. The primary question decided in the de novo proceedings, having a bearing on

the impugned demand, is whether the demand in the SCN was worked out on the basis

of actual receipts of payments by the appellant or whether it was on the basis of gross

billed amount. The adjudicating authority in paragraph 17.3.1.1 has reproduced the

relevant columns of Annexure A to the SCN, indicating that the taxable value has been

arrived on the basis of Net amounts received and not on the basis of Billed amounts.

Further, in paragraph 17.3.1.2, the details of the ledgers produced by the appellant and

the admissions made by Shri Rameshbhai N. Chaudhary, proprietor of the appellant in

his statements dated 23/03/2004 and 23/04/2004 have been tabulated in order to arrive

at the findings that the duty demand has been worked out on the basis of total amounts

0 received by the appellant and not on the billed amounts or receivable amounts as

contended by the appellant. The adjudicating authority has also given a exhaustive

verification report based on the Profit & Loss Accounts / Balance Sheets of the

appellant as submitted to Income Tax for 1999-2000; 2000-2001; 2001-2002; 2002

2003 8 2003-04 and arrived at the finding that the expenses such as Security. service

salary, Security Service Kamdar Provident Fund income, Employee leave encashment,

Security Guard Bonus expense, Security Guard ESI, office Staff Salary, Bank

Guarantee commission, Telephone expense, tender fees, expenses for stationary &

printing expenses, electricity expenses, advertisement, donation, postage & telegram

and miscellaneous expenses were deducted from the gross profit to arrive at net profit

in each year. It has been held in paragraph 17.3.2.7 that the Service tax payable on

such net receipts, even without taking into consideration the amount of TDS deducted

would work out to Rs.41,09,000.81 whereas the demand raised in the SCN was

Rs.40,07,736.94. The adjudicating authority has thus aye%3£a.ell reasoned finding
that the investigating officers had calculated Servicela$&liability<ofthe appellant only on

lff!__ ·r· ,-..[J._ -,.';.:,. " .• ·.· .1, • G){e9, $r e 9
E#A
\ •.... ·J ,, J
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the amount received by them from the service recipient. On studying the grounds of

appeal, it is seen that the appellant has contested this finding of the adjudicating

authority regarding actual gross receipts by stating that it was based on complete

misreading and misinterpretation of the clear data submitted by the appellant along with

balance-sheets of the relevant year, which consisted of actual billed amount and the

total receipts against the same, after deducting the entire reimbursable expenses

available to them. The appellant has not provided any factual evidence or numerical

data as to how the data provided by them has been misread or misinterpreted by the

adjudicating authority. In the grounds of appeal, the appellant has not even quantified

the amount of deduction that it was claiming or the amount of Service Tax that it was

liable to pay in order to challenge the demand amount confirmed in the impugned order.

The contention of the appellant is generic, vague and is in the nature of unsubstantiated.

criticism. The grounds of appeal clearly fails to challenge and negate the findings in the

impugned order that are arrived at by well-quantified verification of the Profit & Loss

Account / Balance sheets / Ledgers, for each of the impugned financial years and the

corroboration in the form of statements of the proprietor on behalf of the service

provider and of Shri Kushalsingh Muraliram Rana, the Manager (F&A), ONGC,

Mehsana, on behalf of the service recipient. These statements have not been retracted

and remain on record as valid evidence. Accordingly, the findings of the adjudicating

authority that the assessment of Service Tax was based on actual gross receipts is

sustainable and is liable to be upheld.

11. The appellant has further contended in their grounds of appeal that the findings

of the adjudicating authority to the effect that that since the security guards were not the

employees of MIs ONGC, the service recipient was not under any legal or contractual

obligation to pay such expenses, is vitiated, illegal and based on misreading of the

contracts entered between the parties. The question of requirement of such legal I

contractual obligation has been decided by Hon'ble Larger Bench of the Tribunal in the

case of SHRI BHAGAVATHY TRADERS vs CCE, COCHIN - 2011 (24) S.T.R. 290

(Tri.LB) in the following terms:

"6.2 Similar is the situation in the transaction between a service provider and
the service recipient. Only when the service recipient has an obligation legal
or contractual to pay certain amount to any third party and the said
amount is paid by the service provider on behalf of the service recipient,
the question of reimbursing the expenses incurred on behalf of the
recipient shall arise. For example, when rent for premises is sought to be
claimed as reimbursement, it has to be seen whether there is an agreement
between the landlord of the premises and the service recipient and, therefore,
the service recipient is under obligation for paying the rent to the landlord and
that the service provider has paid the said amount .onbehalf_of the recipient.
The claim for reimbursement of salary to staff,sii#tjljrly has to be
considered as to whether the staff were actually/employed.by the service
recipient at agreed wages and the service recipient was;undpr;obligation to

'. . \ s.) /5 ±'vo\ ,;o•~-,,.,,~-~• ;,./
%es
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pay the salary and it was out of expediency, the provider paid the same and
sought reimbursement from the service recipient."

The appellant has relied upon this case law in the grounds of appeal and contested that

the adjudicating authority had misinterpreted the legal implications. Once again, the

appellant has not explained as to how the contract has been mis-read or wrongly

interpreted by the adjudicating authority. The appellant has not pointed out any clause

in its contract with MIs ONGC to show as to how there was any legal' or contractual

obligation on MIs ONGC to make the reimbursement. On the other hand, in paragraph

17.4.1.2 of the impugned order, after discussing the aforementioned citation in detail,

the adjudicating authority has distinguished the same on the basis of clause 29 & 35 of

the contract between the appellant [referred to by the adjudicating authority as 'M/s

GSGS'] in the following words:

"I find that in the instant case that the service recipients of Mis GSGS had no

obligation legal or contractual to pay certain amount to any third party and no such

amount was paid by the service provider on behalf of the service-recipient and

therefore the question of reimbursing the expenses incurred on behalf of the

recipient doesn't arise in the instant case. As regards the claim for reimbursement of

salary to staff, I find that the staff were not actually employed by the service recipient

at agreed wages and the service recipient was under obligation to pay the salary

and it was not out of expediency, the provider paid the same and sought

reimbursement from the service recipient. There is no employer-employee

relationship between the staff of Mis GSGS and their Serice recipients. The same

has been clearly mentioned in Clause 29 (page 18 of the contract entered between

Mis GSGS and Mis ONGC, Mehsana. For ease of reference, I reproduce the same

as under:-

0 29. The contractor's Security Personnel shall have no right whatsoever to claim any
employment in ONGC. There is no employer-employee relationship between ONGC
and Security Personnel etc engaged by the contractors. No facility shall be extended
to such persons by ONGC. The supervision of work of such persons will only be done
by the contractor (s) himself, as per the direction/ requirement of ONGC's authorized
representative.

This is further strengthened by clause 35 (page NO. 20) of the contract entered
between Mis GSGS and Mis ONGC, Mehsana. For ease of reference, I reproduce
.the same as under:-

35. All the benefits accruing to the employees of Security Agency like kits & liveries
(uniform etc), leave, Group Insurance, PF, Bonus or any other service benefits would
be the exclusive responsibility & liability of the contractor and not of ONGC. Such
employees will be governed by terms and conditions of service of respective security

,I "agency, contractor and not ONGC.

The above findings by the adjudicating authority clearly establishes that the facts of the

instant case are at variance with the facts in the, @agggf SHRI BHAGAVATHY

me«ors v. ce. coamw- asg9%i@7%%a"meet }
'HA 1er»

"
%



10
F.No.V2{SAS)12/STC-lll/2016-17

placed by the appellant is misplaced. Similarly, the adjudicating authority has

distinguished the case law GUJARAT INTELLIGENCE SECURITY vs

COMMISSIONER OF CENTRAL EXCISE, VADOARA - 2010 (19) S. T.R. 270 (Tri.

Ahmedabad) in paragraph 17.4.1.3 of the impugned order on the ground that in that

case, unlike the facts of the instant case, the duty payment was not challenged by M/s ·

Gujarat Intelligence Security and they had only challenged the imposition of penalty.

The appellant has also relied upon the case laws in the matter of

INTERCONTINENTAL CONSULTANTS & TECHNOCRATS PVT. LTD. - 2013 (29)

S. T.R. 9 (Del.) as well as BLOSSOM INDUSTRIES LIMITED vs COMMISSIONER OF

CENTRAL EXCISE, CUSTOMS & S.T., DAMIAN - 2016 (41) S. T.R. 872 (Tri.-Ahmd.).

In these cases Rule 5(1) of Service Tax (Determination of Value) Rules, 2006 was held

to be ultra vires Section 67 of the said Act, whereas in the instant case, there is no such

contention made by the appellant. In the case of RELIANCE INDUSTRIES LTD. vs

COMMISSIONER OF CENTRAL EXCISE, RAJKOT - 2008 (12) S.T.R 345 (Tri. -

Ahmd.), relied upon by the appellant there was a specific Instructions by Board

clarifying that expenses incurred on account of reimbursable expenses in Consulting

Engineers services were not includible in taxable value. In the instant case, it has been

clearly brought out in 17.4.3.1 of the impugned order that as per clarification by

C.B.E.C. vide letter F.No. B.11/1/98-TRU dated 07/10/1998, no abatement can be

granted in respect of such expenses incurred by Security Agency.

12. The appellant has contested the finding contained in paragraph 17.7 of the

impugned order that it was charging and collecting Service Tax on the gross amount

charged in the bill and not on the net amount and has submitted in their grounds of

appeal that Service Tax was not entirely collected from Mis ONGC, since they were in

continuous litigation and arbitration, where one of the aspect was non-payment of

Service Tax by the MIs ONGC to the appellant. The mere fact that there was litigation

between the appellant and Mis ONGC does not mean that Service Tax billed by the

appellant had been rejected by M/s ONGC. In paragraph 17.8.1 and 17.8.2 of the

impugned order, it has been clearly brought on the basis of Schedule F of Sundry

Debtors in the Balance Sheet for 2003-04 that an amount of Rs.1,77,27, 103.99 was

shown against the name of MIs ONGC, Mehsana. Thereafter, responding to the inquiry

made with MIs ONGC, the Manager (F&A), ONGC, Mehsana had submitted a letter

Ref. No. MHN/F&A/PRE-AUDIT/2014-15 dated 12/03/2015 addressed to Assistant

Commissioner, Central Excise, Mehsana, informing that as on date no payment was

pending to be made by M/s ONGC to the appellant and it was also asserted that the

future payments will also be made to the appellant in compliance of Section 87 of the

said Act. The appellant has not at all contested the genuineness of any of the
-: 5.r.

documents, scanned and reproduced in the impugned ord@rapid,'@@r?the basis of which

the adjudicating authority has arrived at the impugned;ff4if@eje'oritentions of the
appellant against the fndings are not supported by facts and figures.<;Therefore, theA.±?<a?
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contentions fail to negate the findings in the impugned order arrived at on the basis of

inquiry at the end of the appellant as well as the service recipient.

13. The salient point in the impugned order are summarized as follows:

a) On the basis of detailed verification of Profit and Loss Account of the appellant

for each year, Service Tax worked out on the basis of Net profit after the

deductions such as Security Salary expenses, Security Service Kamdar

Provident Fund income, Employee leave encashment, Security Guard Bonus

expense, Security Guard ESI, office Staff Salary, Bank Guarantee commission,

. Telephone expense, tender fees, expenses for stationary & printing expenses,
. -

electricity expenses, advertisement, donation, postage & telegram and

miscellaneous expenses happens to be more than the demand worked out by

investigation and confirmed in the impugned order. Therefore, the contention of

the appellant that such deductions were not made is factually incorrect.

b) The recipient of Service in the instant case was not under any legal or

contractual obligation with the appellant to make reimbursement of all the

expenses. Therefore, the reliance placed by the appellant on the. citation SHRI

BHAGAVATHY TRADERS vs CCE, COCHIN - 2011 (24) S. T.R. 290 (Tri.LB)

is misplaced. Similarly, the case law GUJARAT INTELLIGENCE SECURITY vs

COMMISSIONER OF CENTRAL EXCISE, VADOARA - 2010 (19) S. T.R. 270

(Tri.-Ahmedabad) has been distinguished on the ground that in that case

' payment of duty was agreed upon and only imposition of penalty was

challenged, whereas in the instant case, the dispute pertains to undervaluation

and short payment of duty.

c) As per inquiry with M/s ONGC, the service recipient had paid up the Service

Tax billed by the appellant and hence there is no merit in the contention of the

appellant that the payment of Service Tax was pending at the end of M/s

ONGC, Mehsana.

d) The confessional statements made by the proprietor before the investigation

providing all the details based on which the demand was worked out are valid

as they have not been retracted. The facts confirmed at the end of the service

recipient in the statement and letter of the Manager (F&A), ONGC, Mehsana

.· corroborate the findings deduced in the impugned order.

14. In view of the above, the confirmation of demand in the impugned order is correct

and sustainable. Therefore, the levy of interest is also justified. The appellant has not

challenged the invoking of extended period of demand_on the grounds of suppression

of facts in the grounds of appeal. The appellant has%hale#jgi .the levy of interest and [

the imposition of penalties without the backing;6f2sagjiia. The ingredients for 9

#f • ·' 5 '
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The appeal filed by the appellant stand disposed of in above terms.
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invoking extended period are similar for imposing penalty under Section 78 of the said

Act. Therefore, the same is sustainable. Penalty under Section 76 of the said Act has

been imposed for contravention of Section 68 of the said Act read with Rule 6 of the

Service Tax Rules, 1994 by failing to pay tax and for contravention of Section 70 of the

said Act read with Rule 7 of the said Rules for failure to assess the correct tax and file
correct S.T.-3 returns. The imposition of this penalty and the levy of interest are proper

and valid and merit no intervention. In view of the above findings, the appeal is

rejected.

Attested

%..ts
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.
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To,
M/s Gujarat Security Guard Services,
2,Shankar Estate, Ground Floor,
Near Gayatri Temple Highway, Mehsana.

Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-111.
3. The Deputy Director, D.G.C.E.I., AZU, 1Floor, Preema Chambers, Above Central

Bank of India, Mithakhali Six Roads, Navrangpura, Ahmedabad - 380 009.
4. The Additional Commissioner (Systems) Central Excise, Ahmedabad - Ill
5. The Dy./Asstt. Commissioner, Service Tax Division, Gandhinagar.

-6.'Guard file .
7. P.A.
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